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Some ACA Taxes Repealed 
The Fifth Circuit Court Finds the ACA is Unconst itutional 

 
 

ACA Taxes Repealed 
Congress has passed, and the President has signed, appropriations legislation that includes benefits-
related provisions of interest for both health and welfare plans. The new law repeals the excise tax on 
high-cost health coverage (often referred to as the “Cadillac tax”), the health insurance providers fee and 
the medical device tax.  It extends patient-centered outcomes research (PCORI) fees and prohibits 
appropriated funds from being used for risk corridor payments. 
 
The Cadillac Tax 
The Cadillac tax is a 40% tax on the cost of health coverage offered by employers that exceeds a certain 
dollar threshold annually.  For 2019, those thresholds were $11,200 for single and $30,100.  If the total 
cost of coverage (including pre-tax FSA/HSA/HRA contributions) exceeded the threshold, the 40% tax 
would apply.  The tax has been repeatedly delayed since the inception of the ACA.  It was originally 
intended to be effective in 2018 but was delayed twice, first until 2020 then until 2022.   With the repeal 
of the Cadillac tax, employers offering generous health plans no longer have to be concerned with being 
subject to a tax if their health plan exceeds the thresholds. 
 
The Health Insurance Tax 
The Health Insurance Tax, also known as the HIT Tax, is essentially a sales tax on insurance charged to 
insurance companies that provide medical, dental, or vision policies. The tax is divided among the insurers, 
based on their value and market share of business, focusing on the premium amount.  The tax was in 
effect from 2014 through 2016 and in 2018, but was suspended in 2017 and 2019.  This tax has been 
repealed effective as of January 1, 2021. Therefore, it will be in effect for 2020. 
 
The Medical Device Tax 
The ACA’s medical device tax is a 2.3% excise tax on medical devices such as hospital beds or an MRI 
machine that are sold within the United States. The tax is imposed on the manufacturer, producer, or 
importer of the device. The Act repeals the medical device tax effective January 1, 2020.  The tax was in 
effect from 2013 to 2015 and has been suspended from 2016 through 2019. 
 
PCORI Fee Extension 
The PCORI fee is now extended to plan years ending on or before September 30, 2029.  The amount due 
per life covered under a policy will be adjusted annually, as it has been previously. Insurers of fully insured 
health plans and employers with self-funded group health plans will continue to have to pay this fee until 
2029 or 2030 (depending on plan year). 
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The PCORI was established as part of the ACA to conduct research to evaluate the effectiveness of medical 
treatments, procedures, and strategies that treat, manage, diagnose, or prevent illness or injury. The 
research considers both the effectiveness of the treatment, as well as an individual’s decisions and outlook 
regarding the treatment. 
 
For more information:  https://www.congress.gov/116/bills/hr1865/BILLS-116hr1865enr.pdf 
 

The Fifth Circuit Court Finds the ACA Unconstitutional 
After the Tax Cuts and Jobs Act reduced the Affordable Care Act (ACA) penalty for failing to have minimum 
essential coverage to zero beginning in 2019, several states challenged the constitutionality of the 
individual mandate.  They argued that, based on the U.S. Supreme Court’s holding in National Federation 
of Independent Businesses, the individual mandate was unconstitutional unless permitted under 
Congress’s power to tax.  The trial court agreed, ruling in December 2018, with the penalty reduced to 
zero, the individual mandate could not be sustained by the taxing power and could not be severed from 
the rest of the ACA, so the entire ACA should be struck down. 
 
On appeal, the Fifth Circuit has affirmed that the individual mandate is unconstitutional because it can no 
longer be read as a tax.  However, on the question of severability, the Fifth Circuit concluded that the trial 
court’s analysis was incomplete and sent the case back to the trial court to determine whether and to 
what extent other provisions of the ACA may be severable from the individual mandate.  Highlighting the 
need for “a careful, granular approach to carrying out the inherently difficult task of severability analysis,” 
the court directed the trial court to “employ a finer toothed comb” and “conduct a more searching 
inquiry” into which provisions of the ACA Congress intended to be inseverable.  Vacating the trial court’s 
decision on severability, the Fifth Circuit also directed the trial court to consider whether the requested 
nationwide injunction against enforcing the ACA and associated regulations was an appropriate remedy. 
 
For more information:  https://www.uscourts.gov/courts/ca5/19-10011-CV0.pdf 
 
The remand to the trial court could add considerable time to the resolution of this case. Although it seems 
destined for the Supreme Court, it will be interesting to see if the Court will take it up in 2020.  
 
 
 
 
Bernie Lowe & Associates, Inc. is not providing any legal advice with regard to compliance with the requirements of the Affordable 
Care Act ("ACA").  Bernie Lowe & Associates, Inc. makes no representation as to the impact of plan changes on a plan's 
grandfathered status or interpretation or implementation of any other provisions of ACA.  Bernie Lowe & Associates, Inc. will not 
determine whether coverage is discriminatory or otherwise in violation of Internal Revenue Code Section 105(h). 
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